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SEC to Revisit Regulation of Proxy Advisory Firms

n June 1, 2021, the new Chair of the Securi-
ties and Exchange Commission, Gary Gensler,
directed the Staff to consider whether to

revisit the SEC’s 2019 interpretive guidance

and 2020 rule amendments that would subject
proxy advisory firms, primarily Institutional Shareholder Services
(“ISS”) and Glass Lewis (which control 95% of the market), to the
proxy solicitation rules of the Securities Exchange Act of 1934.
Subsequently, the Division of Corporation Finance indicated that
it would recommend that the SEC revisit the 2019 interpretive
guidance and the 2020 rule amendments and would not recom-
mend enforcement action based on either the guidance or the rule
amendments while the SEC decides whether to take any further
regulatory action. Consequently, the proposed December 1, 2021
compliance date requiring the proxy advisory firms to make
their proxy voting advice available to companies at the same
time as it is sent to their clients and to notify their clients when
a company has issued a written response to their proxy voting

advice is unlikely to take effect.

Background

The regulation of ISS, Glass Lewis, and the other proxy advisory
firms by the SEC has been a major controversy between the corpo-
rate and investor communities for several years. In 2019, following
a well-publicized roundtable forum to discuss the proxy process
and rules, including the role of proxy advisory firms, the SEC
issued an interpretation and guidance confirming the application
of the proxy rules to proxy advisory firms and the reports contain-
ing proxy voting advice they publish for their clients (the “Septem-
ber 2019 Guidance”). Essentially, the September 2019 Guidance
confirmed what the SEC characterized as its long-standing posi-
tion that the proxy voting advice issued by proxy advisory firms
constituted a “solicitation” under the proxy rules, subjecting the
firms to the antifraud provisions of the proxy rules and prescribing
certain speciﬁc disclosure requirements.

Subsequently, in July 2020, the SEC, by a vote of 3-1, formally
amended the proxy rules to codify its position that proxy voting
advice is a “solicitation” subject to the proxy rules and to require

proxy advisory firms to disclose any conflicts of interest, be fully
transparent in their evaluation methodologies, and adopt policies
that would enable companies to review and respond to the vot-
ing recommendations on matters to be submitted for shareholder
action at their annual meetings (the “2020 Rule Amendments”).
To allow adequate time for the proxy advisory firms to prepare for
their new obligations to avoid being considered proxy solicitors,
application of the policy requirements was deferred until Decem-
ber 1,2021.

If anything, the 2020 Rule Amendments have dramatically re-
fueled the ongoing debate over how the federal securities laws
apply to proxy advisory firms, which culminated in a lawsuit filed
by ISS last fall challenging the SEC’s authority to regulate such
firms under the Exchange Act. On the other hand, the corpo-
rate community has generally been supportive of the 2020 Rule
Amendments and the SEC’s apparent willingness to curb the
growing influence of the proxy advisory firms.

The Chair’s Directive

By directing the SEC Staff to consider whether to revisit the ques-
tion of whether proxy advisory firms are proxy solicitors, the SEC
Chair has opened the door to the possibility that the September
2019 Guidance and the 2020 Rule Amendments will be changed,
if not reversed. Notwithstanding the strong support for the
September 2019 Guidance and the 2020 Rule Amendments, it
appears that the SEC, which now consists of a majority of Demo-
cratic members, is poised to take action once it has received the
Staff’s recommendations. The debate is certain to be heated. The
two remaining Commissioners who voted in favor of the 2020
Rule Amendments noted their objections to the Chair’s directive,
defended the integrity of the rulemaking process and pointed out
that, given the compliance date is still months away, there is as of
yet no data upon which to evaluate how the rules will work in prac-
tice.
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SEC to Revisit Regulation of Proxy Advisory Firms (continued)

Corporation Finance’s Announcement

In addition to announcing that it would consider recommending
to the SEC whether to revisit the September 2019 Guidance and
the 2020 Rule Amendments, the Division of Corporation Finance
indicated that:

It will not be enforcing the September 2019 Guidance or the
2020 Rule Amendments for the time being; and

If any new SEC action leaves the exemptions to the 2020 Rule
Amendments slated to go into effect December 1, 2021 in
place, the Staff will not enforce those conditions for a reason-
able period of time after the resumption of the ISS lawsuit chal-
lenging the 2020 Rule Amendments and the September 2019
Guidance.

What’s Next?

Given the prominence of this issue, it is highly likely that the Staff
will be presenting its recommendations to the SEC in the near
future. This could very well lead to be 2020 Rule Amendments
being overturned. As it appears that a majority of the Commission
does not support the current position that proxy advisory firms are
proxy solicitors, the Staff's decision to suspend enforcement of the
September 2019 Guidance and the 2020 Rule Amendments may
eventually lead to their revision or repeal.

Further Information

Here’s Chair Gensler’s directive and the Division of Corporation
Finance’s announcement.m
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